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Introduction
Rule of law is a concept that is relevant to a degree that is ‘unparalleled in history’.
Advocated by many governments, regardless of their systems of government, it has
become something of a global ideal.1 But what is the rule of law and how is it carried out
in Australia?
In Western countries, the rule of law is one of the ‘hallmark features of all liberal
societies’. This is often connected with the English Jurist AV Dicey2, who was the first to
create a ‘prominent modern formulation and analysis of the rule of law in a liberal
democratic system’3. According to Dicey, the rule of law contains three important
characteristics:
a. ‘The law is applied equally to everyone, regardless of their social status,
culture, religion or political beliefs’.
b. ‘No person may be punished other than for conduct that is expressly made
illegal’.
c. ‘The courts uphold the rights of the citizens, including the right to personal
freedom’.4
Although rule of law is considered a feature of liberal societies, when interpreted narrowly, it
‘has no necessary connection to liberal societies’.5 It is for this reason that it has gained
support in countries which reject democracy and individual rights.6 This section will largely
focus on the basic, formal version of the rule of law.

Equality
‘All persons shall be equal before the courts and tribunals’.7

Legal equality is a fundamental liberal value, which has a place in both the Universal
Declaration of Human Rights and the International Covenant on Civil and Political Rights;
and for Dicey, it was a primary concern that special immunities and privileges were not
provided to public officials (monarch excluded).8 Equality before the law, however, can be
interpreted in different ways, which affects whether or not there is true equality, or if it even
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exists. Methods for creating equality can be divided into two categories: formal and
substantive.9
Formal equality, also known as procedural equality, is concerned with the form of the
legal rule and is the method of applying the same laws to everyone, regardless of any
qualities the person may have. This does not recognise situations of prolonged inequality,
which has been brought about by political, social and economic inequality and can prevent
equal opportunities. Using formal equality to interpret the first characteristic, it means that
everyone should be dealt with in the same manner, and there should be no special rules or
courts when dealing with officials who are acting outside of legal justification.10
Substantive equality focuses on the results or effects the rules have and takes into
account differences in people’s backgrounds to try and avoid situations that would be
unfair.11 Without these factors taken into account, it would result in people being affected
differently, despite having them applied evenly. For instance, if all people were taxed the
same amount, either people would only pay tax to a level that everyone would be able to pay,
or people would be in situations where they are unable to pay their tax, which could result in
penalties, due entirely to external factors. This could affect the rights of persons, such as their
right to personal freedom. By using a ‘sliding scale’ tax system, this attempts to even out the
burden of tax on individuals, to create substantive equality, rather than procedural equality.12
Substantive equality has received some criticism by Friedrich Hayek, as he believed it was
‘inherently inconsistent with the rule of law’13 and ‘that to produce the same result for
different people it is necessary to treat them differently’.14

Laws
One of the central elements of the rule of law ‘governmental authority can only be exercised
in accordance with written, publicly disclosed laws, that have been adopted and are enforced
in accordance with standard procedure’.15 These laws should be ‘general, promulgated, clear,
specific, prospective, practicable and stable’.16 In Australia, the standard procedure for
government made laws is to make them in accordance with the relevant constitution. For
example, Section 51 of the Australian Constitution allocates the Federal Parliament power to
make laws, but only if the law is in regards to the 39 sections allocated in the constitution,
such as: marriage; external affairs and quarantine.
The principle, that laws must be expressed, conflicts with the idea of retrospective
laws, which are law that are considered to have commenced before the date of assent.17 The
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effect of these laws mean that a person can be charged with having committed an offence that
was not illegal at the time the act was performed. This could make the law very difficult, if
not impossible to comply with, and the results would unjustly punish and disadvantage
people for breaches of those laws.18 The stance against retrospective laws has been affirmed
in the International Covenant on Civil and Political Rights, where it states, ‘[n]o one shall be
held guilty of any criminal offence on account of any act or omission which did not constitute
a criminal offence, under national or international law, at the time when it was committed’.19
One example of a retrospective law in Australia is the New South Wales Community
Protection Act 1994. In this legislation a person can continue to be detained as long as there
was, on the balance of probabilities, a more likely than not possibility the person would
commit a serious act of violence, making it appropriate to extend the person’s custody ‘for
the protection of a particular person or the community’.20 This was challenged in the High
Court,21 succeeding in the first instance, as it was held by the majority to be unconstitutional.
Further, the law was seen as incompatible with the ‘integrity, independence and impartiality
required of the courts with federal jurisdiction’. The United Nations Human Rights
Committee also ruled the Act ‘violated Article 9 of the International Covenant on Civil and
Political Rights because [it] provided further penalty for same offence’ and operated
retroactively.22
The Community Protection Act also failed on the grounds that it is too specific.
According to Hayek, generality was one of the three attributes of all rule of law systems. The
legislation specifically targeted ‘Gregory Wayne Kable is the person if that name who was
convicted in New South Wales on 1 August 1990 of the manslaughter of his wife, Hilary
Kable’.23 As it is unlikely there is any relevant difference between Kable and another person
convicted of the same or similar offence, it could be considered the law was created to treat
Kable unequally,24 even though the same law can be applied to others.

Rights
Rights are individual entitlements,25 which can be divided into four categories: privileges;
claims; powers; immunities. A privilege is the right to do something; however, it is only a
privilege if you can choose not to do it. A claim is ‘that someone does something, if and only
if, that person owes a duty to you to do that thing’. Powers are the ability to alter your rights
or the rights of another, but only if you are given the ability according to a set of rules. An
immunity is when another lacks the ability to alter your rights, in accordance to a set of
rules.26 Many of these rights can be found in the Universal Declaration of Human Rights and
the International Covenant on Civil and Political Rights; however, in Hayek’s opinion, using
the rule of law as a test for valid legislation as it would prevent legislation from favouring
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specific groups and would be ‘the “most effective protection” against the violation of
individual rights, superior even to an explicit Bill of Rights’.27
One right the courts must uphold is ‘[t]he right of an accused to receive a fair trial
according to law’, which is considered a ‘fundamental element of our criminal justice
system’.28 This means persons are ‘entitled to a fair and public hearing by a competent,
independent and impartial tribunal established by law’ and have a ‘right to be presumed
innocent until proven guilty according to law’.29 A few of these standards were also
identified by Joseph Raz as mechanisms to enforce ‘“the basic intuition” underlying the rule
of law’.30
In Australia, these rights are upheld in multiple ways, such as the ‘presumption of
innocence, standard and burden of proof [and] the right to remain silent’.31 The standard of
proof in a criminal trial is ‘beyond reasonable doubt’ rather than on the ‘balance of
probabilities’, as it is in civil trials32. Combined with the treatment of a defendant as innocent
until proven guilty, the burden of proof, in most cases, is placed on the Crown to prove guilt,
without the defendant being required to establish or prove any explanation or defence. It is
not enough to prove it is more probable than not, the accused committed the crime, but it
does not have to be beyond any doubt, only a reasonable doubt.33
Returning to the Community Protection Act, by making the standard of proof on the
balance of probabilities,34 rather than, beyond reasonable doubt, it places a burden of proof
on the defendant to disprove the prosecution’s case. If not, they risk receiving an extra six
months to their sentence due to the belief they are ‘more likely than not to commit a serious
act of violence’.35 This does not comply with the principle of fairness, as it would mean the
person would not receive the same, complete benefit of being considered innocent until
proven guilty, as they would if they were on trial for actually having committed an act of
violence.

Alternative Interpretations
‘A non-democratic legal system, based on the denial of human rights...may, in
principle, conform to the requirements of the rule of law better than...Western
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democracies...It will be an immeasurably worse legal system, but it will excel...in its
conformity to the rule of law’.36
Reading the rule of law narrowly, Raz, claims it ‘says nothing about fundamental rights,
about equality or justice’. This claim is supported by the fact the ‘USA adhered to the rule of
law even when slavery was legally enforced, and racial segregation legally imposed.37 It is
due to this variety of interpretations that the rule of law has been accepted in countries, such
as Russia, Afghanistan, Zimbabwe and China.38 There is a danger, however, that some
societies may interpret rule of law as being rule by law, as opposed to rule of law.39
Rule by law is a part of the formal version of the rule of law, where the law is an
instrument of government action. The formal conception focuses on how a law was
promulgated, its clarity, how it was expressed and prospective, without being concerned
about if the law is good or bad, due to justice or moral principle. In rule by law, there is a
notion that whatever government dos should be done through law and this places very little
limitations on the government. Chinese legal scholars have, however, claimed this
interpretation as the preferred understanding by the government. 40

Conclusion
Although rule of law is a prominent legal theory, there is no single agreed upon definition of
what it means. Dicey’s three characteristics of the rule of law: that people are treated equally,
their rights are upheld by the courts and they cannot be punished for crimes other than which
has been expressly made illegal; have been widely accepted in liberal societies, however,
even Dicey’s definition depends on interpretation and contains flaws in terms of application.
•

•

•

In the first characteristic, it would need to be determined if equality would be formal
or substantial equality, or a combination of both. By their nature, however, it is one or
the other, since law would not be able to take into account variations of circumstance
while treating everyone the same. Hayek has also expressed a rejection of substantive
equality as being inconsistent with the rule of law.
The second characteristic is that people can only be punished for crimes which have
been expressly made illegal. This comes into conflict with retrospective laws, such as
the Community Protection Act 1994. This law failed on the basis that it was
unconstitutional and was considered a violation of International Covenant on Civil
and Political Rights. It would also fail on the basis of being too specific, which Hayek
considers one of the three attributes of rule of law systems.
The third characteristic is the courts must uphold the rights of citizens. Rights are
individual entitlements which have four categories and many of these can be found in
Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights. One right the court must uphold is the right to a fair trial, which is
expressed in multiple ways, including presumption of innocence and burden of proof.
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The Community Protection Act fails to meet these standards, as it takes away the
complete benefit of the presumption of innocence.
Finally, though the rule of law can be interpreted in many ways, there is a danger of it being
misinterpreted as rule by law, as it has in China, which would result in the government using
the law as a tool, rather than society using it as protection against government oppression.
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